Question: 
Bulgaria has asked the following questions:

(1) How to calculate the loss of capital mentioned in Art. 2(18)(a) of the GBER to determine whether an undertaking is in difficulty, given the following components of capital and reserves:
I. Subscribed capital

II. Share premium account

III. Revaluation reserve

IV. Reserves

V. Profit or loss brought forward

VI. Profit or loss for the financial year
Bulgaria considers three possible options:

Option 1: The undertaking is in difficulty if the total amount of Capital and reserves (of all its elements – I+II+III+IV+V+VI) on the balance sheet is negative value and this negative value exceeds half of the subscribed share capital (section I and II of Capital and reserves).

Option 2: The undertaking is in difficulty when the sum of Section V. Profit or loss brought forward and Section VI. Profit or loss for the financial year is negative value and exceeds half of the subscribed share capital (section I and II of Capital and reserves).

Option 3: The undertaking is in difficulty when the sum of Section III Revaluation reserve, Section IV Reserves, Section V. Profit or loss brought forward and Section VI. Profit or loss for the financial year is negative value and exceeds half of the subscribed share capital (section I and II of Capital and reserves).
(2) In accordance with the Bulgarian legislation there is a specific type of merchant (enterprise) who is not a company and is not a legal entity but is a natural person. Typical for this type of enterprises is that they have no share capital formed by equity contributions (they have no subscribed capital) and that the natural person sole entrepreneur has unlimited liability for the debt of the enterprise. This type of enterprise is not specified in the types of companies listed in Annex I and Annex II of Directive 2013/34/EU. In that respect we would like to ask whether it is possible for the enterprises not mentioned in Annex I and Annex II of Directive 2013/34/EU to be considered as undertakings in difficulty.
Answer:
(1) According to Art. 2(18)(a) of the GBER and undertaking is in difficulty "where more than half of its subscribed share capital has disappeared as a result of accumulated losses. This is the case when deduction of accumulated losses from reserves (and all other elements generally considered as part of the own funds of the company) leads to a negative cumulative amount that exceeds half of the subscribed share capital."
For an undertaking to lose more than half of its subscribed share capital, the sum of all other elements of its own funds must be negative and exceed half of the subscribed share capital. Footnote 26 of the Rescue and Restructuring Guidelines ("the Guidelines") specifies that share capital includes, where relevant, share premium. 
Thus, in the given example, an undertaking would be considered to be in difficulty if the sum of its revaluation reserve (III), (capital) reserves (IV), profit or loss brought forward (V) and profit or loss for the financial year (VI) were a negative amount that would exceed half of the undertaking's subscribed capital (I) and share premium (II). This corresponds to your option 3.
(2) For an undertaking to be considered "in difficulty", it must meet at least one of the criteria specified in recitals 20(a)-(d) of the Guidelines.

Footnotes 25 and 27 of the Guidelines refer in particular to the types of companies under national law mentioned in Annex I and Annex II of Directive 2013/34/EU to which recitals 20(a) and 20(b) of the Guidelines clearly apply. It however cannot be excluded that other types of companies under national law not specifically mentioned in those Annexes could fall under recitals 20(a) and (b) of the Guidelines. Regarding the particular case of the sole entrepreneur in Bulgarian law (not mentioned in these Annexes), it nonetheless appears that recitals 20(a) and 20(b) of the Guidelines would not apply since the sole entrepreneur in Bulgarian law has (as per your question) no capital, which is a necessary condition for recitals 20(a) and (b) to apply.
It follows that a sole entrepreneur can be considered as an undertaking in difficulty if it fulfils the conditions of recital 20(c) of the Guidelines, that is to say, if it is subject to collective insolvency proceedings or fulfils the criteria under its domestic law for being placed in collective insolvency proceedings at the request of its creditors. In addition, provided the sole entrepreneur in question does not qualify as SME, it can be considered as an undertaking in difficulty if it fulfils the conditions of recital 20(d) of the Guidelines.
